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DELAWARE RIVER BASIN COMMISSION

RULESOF PRACTICE AND PROCEDURE

INTRODUCTION

The Delaware River Basin Compact requires the Commission to formulate and adopt a
Comprehensive Plan and Water Resources Program. In addition, the Compact provides in
Section 3.8 that no project having a substantial effect on the water resources of the Basin shall
be undertaken unlessit shall have been first submitted to and approved by the Commission. The
Commissionisrequired to approve aproject whenever it finds and determinesthat such project
would not substantially impair or conflict with the Comprehensive Plan. Section 3.8 further
provides that the Commission shall provide by regulation for the procedure of submission,
review and consideration of projects and for its determinations pursuant to Section 3.8.

The Comprehensive Plan consists of al public and those private projects and facilitieswhich
the Commission hasdirected beincluded therein. It alsoincludesthose documentsand policies
which the Commission has determined should be included within the Comprehensive Plan as
being needed to insure optimum planning, development, conservation, use, management and
control of the water resources of the Delaware Basin to meet present and future needs. The
Comprehensive Plan is subject to periodic review and revision as provided in Sections 3.2 and
13.1 of the Compact.

The Water Resour ces Program is based upon the Comprehensive Plan. It isrequired to be
updated annually and to include a systematic presentation of the quantity and quality of water
resources needs of the area to be served for such reasonably foreseeable period as the
Commission may determine, balanced by existing and proposed projectsrequired to satisfy such
needs. The Commission's review and modification of the Water Resources Program is
conducted pursuant to the provisions of Articles 3.2 and 13.2 of the Compact.

The Commission's Rules of Practice and Procedur e govern the adoption and revision of the
Comprehensive Plan, the Water Resources Program, the exercise of the Commission'sauthority
pursuant to the provisions of Article 3.8 and other actions of the Commission mandated or
authorized by the Compact.

These Rules of Practice and Procedure extend to the following areas of Commission
responsibility and regulation:



Articlel - Comprehensive Plan.

Article2 - Water Resources Program.

Article3- Project Review Under Section 3.8 of the Compact.

Article4 - (Reserved).

Article5- Appeasor Objectionsto Decisions of the Executive Director in Water
Quality Cases.

Article6 - Administrative and Other Hearings.

Article 7 - Penalties and Settlementsin Lieu of Penalties.

Article8- Public Access to the Commission's Records and Information.

Article9- Genera Provisions.

These rules are subject to Commission revision and modification from time to time as the
Commission may determine. The Commission reservestheright to waive any Rule of Practice
and Procedure it determines should not be applicable in connection with any matter requiring
Commission action. All actions by the Commission, however, shall comply fully with the
applicable provisions of the Compact.



ARTICLE 1

COMPREHENSIVE PLAN

Section 2.1.1 Scope. Thisarticle shall govern the submission, consideration, and inclusion of
projects into the Comprehensive Plan.
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Concept of the Plan. The Comprehensive Plan shall be adopted, revised and
modified as provided in Sections 3.2 and 13.1 of the Compact. It is the
Commission's responsibility to adopt the Comprehensive Plan, after consultation
with water users and interested public bodies, for the immediate and long-range
development and uses of the water resources of the Basin. The Plan shall include
the public and private projects and facilities which the Commission determines are
required for the optimum planning, development, conservation, utilization,
management and control of the water resources of the Basin to meet present and
future needs. In addition to the included projects and facilities, the Comprehensive
Plan consists of the statements of policies, and programs that the Commission
determines are necessary to govern the proper development and use of the River
Basin. Thedocumentswithinthe Comprehensive Plan expressingthe Commission's
policiesand programsfor thefuture, including the meansfor carrying them out, may
be set forth through narrative text, maps, charts, schedules, budgets and other
appropriate means.

Specific projects and facilities and statements of policy and programs may be
incorporated, deleted or modified from time to time to reflect changing conditions,
research results and new technology. The degree of detail described in particular
projects may vary depending upon the status of their devel opment.

Other Agencies. Projects of the federal agencies affecting the water resources of
theBasin, subject to thelimitationsin Section 1.4 of the Compact, shall be governed
by Section 11.1 of the Compact. Projects of the signatory states, their political
subdivisionsand public corporationsaffecting thewater resourcesof theBasin, shall
be governed by the provisions of Section 11.2 of the Compact.

Project Applications and Proposed Revisions and Changes. Applications for
inclusion of new public projectsand the deletion or alteration of previously included
public projects may be submitted by signatory parties and agencies or political
subdivisions thereof. Owners or sponsors of privately owned projects may submit
applications for the inclusion of new private projects and the deletion or ateration
of previously included private projectsin which the applicant has an interest. The
Commission may also receive and consider proposals for changes and additions to
the Comprehensive Plan which may be submitted by any agency of the signatory
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parties, or any interested person, organization, or group. Any application or
proposal shall be submitted in such form as may be required by the Executive
Director to facilitate consideration by the Commission.

Applications for projects shall include at least the following information:

Purpose or purposes, including quantitative measuresof physical benefit anticipated
from the proposal;

The location, physical features and total arearequired;
Forecast of the cost or effect on the utilization of water resources,
Relation to other parts of the existing Comprehensive Plan;

A discussion of conformance with Commission policies included in the
Comprehensive Plan; and

A discussion of the alternatives considered.

Review of Applications. Following staff study, examination, and review of each
project application, the Commission shall hold apublic hearing upon notice thereon
as provided in paragraph 14.4(b) of the Compact and may take such action on a
project application as it finds to be appropriate.

Proposed Revisions and Changes. Proposals for changes and additions to the
Comprehensive Plan submitted by any agency of the signatory parties or any
interested person, organization or group shall identify the specific revision or change
recommended. In order to permit adequate Commission consideration of any
proposal, the Executive Director may require such additional information asmay be
needed. Review or consideration of such proposals shall be based upon the
recommendation of the Executive Director and the further direction of the
Commission.

Further Action. The Commission will review the Comprehensive Plan in its
entirety at least once every six years from the date of the initial adoption of the
Comprehensive Plan (March 28, 1962). Such review may include consideration of
proposals submitted by the signatory parties, agencies or political subdivision
thereof or other interested parties. The amendments, additions, and deletions
adopted by the Commission will be compiled and the Plan as so revised shall be
made available for public inspection.
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Public Projects Under Article 11 of the Compact.

After a project of any federal, state or local agency has been included in the
Comprehensive Plan, no further action will be required by the Commission or by the
agency to satisfy the requirements of Article 11 of the Compact, except as the
Comprehensive Plan may be amended or revised pursuant to the Compact and these
regulations. Any project which is changed substantially from the project as
described in the Comprehensive Plan will be deemed to be a new and different
project for the purposes of Article 11 of the Compact. Whenever achange is made
the sponsor shall advise the Executive Director who will determine whether the
change is deemed substantial within the meaning of these regulations.

Any public project not having a substantial effect on the water resources of the
Basin, as defined in Article 3 of these regulations, may proceed without reference
to Article 11 of the Compact.

Custody and Availability. The Comprehensive Plan shall be and remain in the
custody of the Executive Director. The Plan, including al maps, charts, description
and supporting data shall be and remain apublic record open to examination during
the regular business hours of the Commission, under such safeguards as the
Executive Director may determine to be necessary to preserve and protect the Plan
against loss, damage or destruction. Copies of the Comprehensive Plan or any part
or parts thereof shall be made available by the Executive Director for public sale at
aprice covering the cost of production and distribution.






ARTICLE 2

WATER RESOURCES PROGRAM

Section 2.2.1Scope.  Thisarticleshall governthe submission, consideration and inclusion of
projects into the Water Resources Program.

222
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Concept of theProgram. The Water Resources Program, as defined and described
in Section 13.2 of the Compact, will be areasonably detailed amplification of that
part of the Comprehensive Plan which the Commission recommends for action
within the ensuing six-year period. That part of the Program consisting of a
presentation of the water resources needs of the Basin will be revised only at such
intervals as may be indicated to reflect new findings and conclusions, based upon
the Commission's continuing planning programs.

Procedure. Each project included in the Water Resources Program shall have been
previously included in the Comprehensive Plan, except that a project may be added
to both the Plan and the Program by concurrent action of the Commission. The
project's sponsor shall furnish thefollowing information prior to theinclusion of the
project in the Water Resources Program:

The Comprehensive Plan data brought up-to-date for the period of the Water
Resources Program;

Specific location and dimension of a structural project, and specific language of a
standard, policy or other non-structural proposal;

The plan of operation of a structural project;
The specific effects of a non-structural project;

Sufficient datato indicate aworkablefinancia plan under which the project will be
carried out; and

A timetable for implementation.

Preparation and Adoption. TheWater Resources Program will be prepared and
considered by the Commission for adoption annually. Projects required to satisfy
the Basin needs during the period covered by the Program may be classified as
follows:
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2.2.6

A-list: Thisshall include public projects which require no further review, and
inclusionin such list shall be deemed to be approved for the purposes of Section 3.8
of the Compact;

B-list: This shall include public projects not included in the A-list and
privately sponsored projectswhich are proposed or anticipated by the Commission.

Alternativesfor Public Projects.  Any public project which has been included
in the Comprehensive Plan but isnot on the" A" list of the current Water Resources
Program, at the option of the sponsor, may be submitted for review and approval
under Section 3.8 of the Compact in accordance with Article 3 of these regulations.

Inventory of Other Projects. Each Water Resources Program will include, for
information purposes only, an inventory of projects approved during the previous
year pursuant to Section 3.8 of the Compact but which are not part of the
Comprehensive Plan or Water Resources Program.



ARTICLE 3

PROJECT REVIEW UNDER SECTION 3.8 OF THE COMPACT

Section 2.3.1 Scope. Thisarticle shall govern the submission and review of projects under
Section 3.8 of the Delaware River Basin Compact.

232
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Concept of 3.8. Section 3.8 isintended to protect and preserve the integrity of the
Comprehensive Plan. This section of the Compact provides:

"No project having a substantial effect on the water resources of the basin shall
hereafter be undertaken by any person, corporation or governmental authority unless
it shall have beenfirst submitted to and approved by the Commission, subject to the
provisions of Sections 3.3 and 3.5. The Commission shall approve a project
whenever it finds and determines that such project would not substantially impair
or conflict with the Comprehensive Plan and may modify and approve as modified,
or may disapproveany such project whenever it findsand determinesthat the project
would substantially impair or conflict with such Plan. The Commission shall
provide by regulation for the procedure of submission, review and consideration of
projects, and for its determinations pursuant to this section. Any determination of
the Commission hereunder shall be subject to judicial review in any court of
competent jurisdiction.”

Administrative Agreements. The Executive Director isauthorized and directed to
enter into cooperative Administrative Agreementswith federal and state regulatory
agencies concerned with thereview of projectsunder federa or statelaw asfollows:

To facilitate the submission and review of applications and the determinations
required under Section 3.8 of the Compact;

To avoid unnecessary duplication of staff functions and hearings required by law;

For such other and different purposes as he may deem feasi ble and advantageousfor
the administration of the Compact or any other law.

Submission of Project Required. Any project which may have asubstantial effect
on the water resources of the Basin, except as provided in paragraph D. of this
section, shall be submitted to the Commission for adetermination asto whether the
project impairs or conflicts with the Comprehensive Plan, as follows:

Wherethe project issubject to review by astate or federal agency which hasentered
into an Administrative Agreement with the Commission, such project will be
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referred to the Commission in accordance with the terms of the Administrative
Agreement, and appropriate instructions will be prepared and issued by the
Executive Director for guidance of project sponsors and applicants.

Where no other state or federal agency has jurisdiction to review and approve a
project, or no Administrative Agreement isin force, the project sponsor shall apply
directly to the Commission.

Any project proposal, which may have asubstantial effect on the water resources of
the Basin, may bereceived and reviewed by the staff informally in conference with
the project sponsor during the preliminary planning phase to assist the sponsor to
develop the project in accordance with the Commission's requirements.

Whenever a project sponsored by one of the signatory parties, or by any agency,
political subdivision or public corporation thereof, has been included in the Water
Resources Program in the"A List" classification, the project, to the extent of such
inclusion and as described in the Program, shall be deemed approved for the
purposes of Section 3.8 of the Compact.

Whenever aproject issubject to review and approval by the Commission under this
section, there shall be no substantial construction activity thereon, including related
preparation of land, unless and until the project has been approved by the
Commission; provided, however, that this prohibition shall not apply to thedrilling
of wells for purposes of obtaining geohydrologic data, nor to in-plant control and
pretreatment facilities for pollution abatement.

Classification of Projectsfor Review Under Section 3.8 of the Compact.

Except asthe Executive Director may specially direct by noticeto the project owner
or sponsor, or as a state or federal agency may refer under paragraph C. of this
section, aproject in any of the following classifications will be deemed not to have
a substantial effect on the water resources of the Basin and is not required to be
submitted under Section 3.8 of the Compact:

1.  The construction of new impoundments or the enlargement or removal of
existing impoundments, for whatever purpose, when the storage capacity is
less than 100 million gallons;

2. A withdrawal from ground water for any purpose when the daily average

gross withdrawal during any 30 consecutive day period does not exceed
100,000 gallons;
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11.

A withdrawal from impoundments or running streams for any purpose when
thedaily average grosswithdrawal during any 30 consecutiveday period does
not exceed 100,000 gallons,

The construction of new domestic sewage treatment facilities or alteration or
addition to existing domestic sewage treatment facilities when the design
capacity of such facilitiesisless than a daily average rate of 10,000 gallons
per day in the drainage area to Outstanding Basin Waters and Significant
Resource Waters or less than 50,000 gallons per day elsewherein the Basin,
and all local sewage collector systems and improvements discharging into
authorized trunk sewage systems;

Theconstruction of new facilitiesor alteration or additionto existing facilities
for the direct discharge to surface or ground waters of industrial wastewater
having design capacity of lessthan 10,000 gallons per day inthedrainage area
to Outstanding Basin Waters and Significant Resource Waters or less than
50,000 gallons per day elsewherein the Basin; except where such wastewater
contains toxic concentrations of waste materials;

A change in land cover on major ground water infiltration areas when the
amount of land that would be altered is less than three square miles;

Deepening, widening, cleaning or dredging existing stream bedsor relocating
any channel, and the placement of fill or construction of dikes, on streams
within the Basin except the Delaware River and tidal portions of tributaries
thereto, and streams draining more than one state;

Periodic maintenance dredging;
Encroachments on streams within the Basin caused by:

a floating docks and anchorages and buoys and navigational aids;
b.  temporary construction such as causeways, cofferdams and falsework
required to facilitate construction on permanent structures,

Bridges and highways unless they would pass in or across an existing or
proposed reservoir or recreation project area as designated in the
Comprehensive Plan;

Liquid petroleum products pipelines and appurtenances designed to operate
under pressures less than 150 psi; local electric distribution lines and
appurtenances; local communication lines and appurtenances; local natural
and manufactured gas distribution lines and appurtenances; local water
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13.

14.

15.

distribution lines and appurtenances; and local sanitary sewer mains, unless
such lines would involve significant disturbance of ground cover affecting
water resources,

Electric transmission or bulk power system lines and appurtenances; major
trunk communication lines and appurtenances; natural and manufactured gas
transmission lines and appurtenances, major water transmission lines and
appurtenances; unless they would passin, on, under or across an existing or
proposed reservoir or recreation project area as designated in the
Comprehensive Plan; unless such lineswould involve significant disturbance
of ground cover affecting water resources;

Liquid petroleum products pipelines and appurtenances designed to operate
under pressures of more than 150 psi, unlessthey would passin, on, under or
across an existing or proposed reservoir or recreation project area as
designated in the Comprehensive Plan, or in, on, under or across any stream
within the Basin; unless such lines would involve significant disturbance of
ground cover affecting water resources;

Landfill projects, unless no state-level review and permit systemisin effect;
broad regional consequences are anticipated; or the standards or criteriaused
in state level review are not adequate to protect the water of the Basin for the
purposes prescribed in the Comprehensive Plan;

Draining, filling or otherwise altering marshes or wetlands when the area
affected islessthan 25 acres; provided; however, that areas|essthan 25 acres
shall be subject to Commission review and action (1) where neither astate nor
a federal level review and permit system is in effect, and the Executive
Director determines that a project is of major regional or interstate signifi-
cancerequiring action by the Commission, or (2) whenaCommissioner or the
Executive Director determines that the final action of a state or federal
permitting agency may not adequately reflect the Commission's policy asto
wetlands of the Basin. In the case of aproject affecting lessthan 25 acresfor
which there has been issued a state or federal permit, a determination to
undertake review and action by the Commission shall be made no later than
30 daysfollowing notification of the Commission of such permit action. The
Executive Director, with the approval of the Chairman, may at any time
within the 30-day period inform any permit holder, signatory party or other
interested party that the Commission will decline to undertake review and
action concerning any such project;
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17.

18.

19.

The diversion or transfer of water from the Delaware River Basin
(exportation) whenever the design capacity islessthan adaily average rate of
100,000 gallons;

Thediversionor transfer of water into the Delaware River Basin (importation)
whenever the design capacity is less than a daily average rate of 100,000
gallons except when the imported water is wastewater;

The diversion or transfer of wastewater into the Delaware River Basin
(importation) whenever the design capacity islessthan adaily averagerate of
50,000 gallons; and

Temporary or short term projects determined to have non-substantial impact
on the water resources of the Basin by the Executive Director.

All other projectswhich have or may have asubstantial effect on the water resources
of the Basin shal be submitted to the Commission in accordance with these
regulations for determination as to whether the project impairs or conflicts with the
Comprehensive Plan. Among these are projects involving the following (except as
provided in paragraph A. of this section):

1

Impoundment of water;

Withdrawal of ground water;

Withdrawal of water from impoundment or streams;

Diversion of water into or out of the Basin;

Deepening or widening of existing stream beds, channels, anchorages, harbors
or turning basins, or the construction of new or enlarged channels,
anchorages, harbors or turning basins, or the dredging of the bed of any
stream or lake and disposal of the dredged spoil, when the nature or location
of the project would affect the quantity or quality of ground or surface waters,
or fish and wildlife habitat;

Discharge of pollutants into surface or ground waters of the Basin,

Facilities designed to intercept and transport sewage to a common point of
discharge; and pipelines and electric power and communication lines;

Facilities for the direct discharge to surface or ground waters of industrial
wastewater;
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9.  Projects that substantially encroach upon the stream or upon the 100-year
flood plain of the Delaware River or itstributaries;

10. Changein land cover on maor ground water infiltration aress;
11.  Hydroelectric power projects, including pumped storage projects;

12.  Projects or facilities of federal, state and local agencies such as highways,
buildings and other public works and improvements, affecting the water and
related land resources of the Basin;

13.  Draining, filling or otherwise altering marshes or wetlands;

14.  Regiona wastewater treatment plansdevel oped pursuant to the Federal Water
Pollution Control Act;

15. Landfillsand solid waste disposal facilities affecting the water resources of
the Basin;

16.  State and local standards of flood plain regulation;

17.  Electric generating or cogenerating facilities designed to consumptively use
in excess of 100,000 gallons per day of water during any 30-day period; and

18.  Any other project that the Executive Director may specially direct by notice
to the project sponsor or land owner as having a potential substantial water
quality impact on waters classified as Special Protection Waters.

Whenever a state or federal agency determines that a project falling within an
excluded classification (as defined in paragraph A. of this section) may have a
substantial effect on the water resources of the Basin, such project may be referred
by the state or federal agency to the Commission for action under these Rules.

Except as otherwise provided by Section 2.3.8 the sponsor shall submit an
application for review and approval of aproject included under paragraph B. above
through the appropriate agency of a signatory party. Such agency will transmit the
application or a summary thereof to the Executive Director, pursuant to
Administrative Agreement, together with available supporting materials filed in
accordance with the practice of the agency of the signatory party.

Water Supply Projects - Conservation Requirements. Maximum feasible

efficiency in the use of water is required on the part of water users throughout the
Basin. Effective September 1, 1981 applications under Section 3.8 of the Compact
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for new water withdrawals subject to review by the Commission shall include and
describe water-conserving practices and technol ogy designed to minimize the use of
water by municipal, industrial and agricultural users, as provided in this section.

Applications for approval of new withdrawal from surface or ground water sources
submitted by a municipality, public authority or private water works corporation
whosetotal average withdrawals exceed one million gallons per day shall include or
be in reference to a program prepared by the applicant consisting of the following
elements:

1. Periodic monitoring of water distribution and use, and establishment of a
systematic leak detection and control program;

2. Use of the best practicable water-conserving devices and procedures by all
classes of users in new construction or instalations, and provision of
information to al classes of existing users concerning the availability of
water-conserving devices and procedures; and

3. A contingency plan including use priorities and emergency conservation
measures to be ingtituted in the event of a drought or other water shortage
condition. Contingency plans of public authorities or private water works
corporations shall be prepared in cooperation with, and made availableto, all
municipalities in the area affected by the contingency plan, and shall be
coordinated with any applicable statewide water shortage contingency plans.

Programs prepared pursuant to subsection A. of this section shall be subject to any
applicablelimitations of public utility regulations of the signatory party inwhich the
project is located.

Applications for approval of new industrial or commercial water withdrawals from
surface or ground water sources in excess of an average of one million gallons per
day shall contain (1) a report of the water-conserving procedures and technol ogy
considered by the applicant, and the extent to which they will be applied in the
development of the project; and (2) a contingency plan including emergency
conservation measuresto beinstituted in the event of adrought or other water short-
age. The report and contingency plan shall estimate the impact of the water
conservation measures upon consumptive and non-consumptive water use by the
applicant.

Applications for approval of new agricultural irrigation water withdrawals from
surface or ground water sourcesin excessof onemillion gallonsper day shall include
a statement of the operating procedure or equipment to be used by the applicant to
achieve the most efficient method of application of water and to avoid waste.
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E.

Reports, programs and contingency plans required under this section shall be
submitted by the applicant as part of the permit application to the state agency having
jurisdiction over the project, or directly to the Commission in those cases where the
project is not subject to the jurisdiction of a state agency. State agencies having
jurisdiction over a project that is subject to the provisions of this section shall
determine the adequacy and completeness of the applicant's compliance with these
requirements and shall advise the Commission of their findings and conclusions.

Sequence of Approval. A project will be considered by the Commission under
Section 3.8 of the Compact either before or after any other state or federal review, in
accordance with the provisions of the Administrative Agreement applicable to such
project.

Form of Referral by State or Federal Agency. Upon approval by any state or
federal agency of any project reviewable by the Commission under theseregul ations,
if the project has not prior thereto been reviewed and approved by the Commission,
such agency shall refer the project for review under Section 3.8 of the Compact in
such form and manner as shall be provided by Administrative Agreement.

The Commission will rely on the appropriate agency in each state to review and
regulate the potability of all public water supplies. Applications before the
Commission should address the impact of the withdrawal, use and disposal of water
on the water resources of the Basin.

The Commission will rely on signatory party reviews as much as possible and
generaly the Commission will not review the performance standards of individual
components of treatment processes but will require compliance with all policiesin
the Comprehensive Plan including all applicable Water Quality Standards.

Form of Submission of Projects not Requiring Prior Approval by State or
Federal Agencies. Where aproject does not require approval by any other state or
federal agency, or where such approval isrequired but an Administrative Agreement
isnot in force, the project shall be submitted directly to the Commission for review
and determination of compatibility with the Comprehensive Plan, in such form of
application, with such supporting documentation, as the Executive Director may
reasonably require for the administration of the provisions of the Compact. These
shall include without limitation thereto:

Exhibitsto Accompany Application. The application shall be accompanied by the
following exhibits:

1. abstract of proceedings authorizing project, where applicable;
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2. general map showing specific location and dimension of astructural project,
or specific language of a standard or policy in the case of a non-structural

proposal;

3. section of the United States Geological Survey topographic map showing the
territory and watershed affected;

4, maps, drawings, specifications and profiles of any proposed structures, or a

description of the specific effects of a non-structural project;

5. written report of the applicant's engineer showing the proposed plan of
operation of astructural project;

6. map of any lands to be acquired or occupied;

7. estimate of the cost of compl eting the proposed project, and sufficient datato
indicateaworkablefinancial plan under which the project will be carried out;
and

8. analyses and conclusions of regional water supply and wastewater
investigations.

Letter of Transmittal. The application shall be accompanied by a letter of
transmittal in which the applicant shall includealist of al enclosures, the namesand
addresses to which communications may be directed to the applicant, and the names
and addresses of the applicant's engineer and counsdl, if any.

Unless otherwise ordered by the Commission, two copies of the application and
accompanying papersshall befiled. If any application iscontested, the Commission
may require additional copies of the application and all accompanying papers to be
furnished by the applicant. 1n such cases, certified copies or photographic prints or
reproductions may be used.

I nformal Conferences and Emer gencies.

Whenever the Executive Director shall deem necessary, or upon request of the
applicant, aninformal conference may be scheduled to explain, supplement or review
an application.

Inthe event of an emergency requiring immediate action to protect the publicinterest
or to avoid substantial and irreparable injury to any private person or property, and
the circumstances do not permit a review, hearing and determination in the regular
courseof theseregulations, the Executive Director with theapproval of the Chairman
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2.3.10

of the Commission may issue an emergency certificate authorizing an applicant to
take such action as the Executive Director may deem necessary and proper in the
circumstances, pending review, hearing and determination by the Commission as
otherwise required in these regulations.

Limitation of Approval.

Approva by the Commission under these regulations shall expire three years from
the date of Commission action unless prior thereto the sponsor has expended
substantial funds (in relation to the cost of the project) in reliance upon such
approval. An approval may be extended or renewed by the Commission upon
application.

Any application that remains dormant (no proof of active pursuit of approvals) for

aperiod of three years from date of receipt, shall be automatically terminated. Any
renewed activity following that date will require submission of anew application.
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ARTICLE 4

(Reserved.)
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ARTICLES

APPEALSOR OBJECTIONSTO DECISIONSOF THE
EXECUTIVE DIRECTOR IN WATER QUALITY CASES

Section 2.5.1  Scope. This article shall apply to the review, hearing and decision of
objectionsandissuesarising asaresult of administrative actionsand decisionstaken or rendered
by the Executive Director under the Basin Regulations. Any hearings shall be conducted
pursuant to the provisions of Article 6.

252

253

254

Notice and Request for Hearing. The Executive Director shall serve notice of an
action or decision by him under the Basin Regulationsby personal serviceor certified
mail, return receipt requested. The affected discharger shall be entitled (and the
notice of action or decision shall so state) to show cause at a Commission hearing
why such action or decision should not take effect. A request for such ahearing shall
befiled with the Secretary of the Commission not more than 30 days after service of
the Executive Director'sdetermination. Failureto file such arequest withinthetime
limit shall be deemed to be an acceptance of the Executive Director's determination
and awaiver of any further hearing.

Form of Request. A request for a hearing may be informal but shall indicate the
name of theindividual and the addressto which an acknowledgment may bedirected.
It may be stated in such detail asthe objector may elect. Therequest shall be deemed
filed only upon receipt by the Commission.

Whenever the Executive Director determines that the request for a hearing is
insufficient to identify the nature and scope of the objection, or that one or more
issues may be resolved, reduced or identified by such action, he may require the
objector to prepare and submit to the Commission, within such reasonabl e time (not
less than 30 days) as he may specify, atechnical report of the facts relating to the
objection prior to the scheduling of the hearing. The report shall be required by
noticeinwriting served upon the objector by certified mail, return receipt requested,
addressed to the person or entity filing the request for hearing at the place indicated
in the request.

Form and Contents of Report.
Generally. A request for areport under thisarticle may require such information and
the answers to such questions as may be reasonably pertinent to the subject of the

action or determination under consideration.

Waste Loading. In casesinvolving objections to an allocation of the assimilative
capacity of a stream, wasteload allocation for a point source, or load allocation for
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anew point source, the report shall be signed and verified by atechnically qualified
person having personal knowledge of the facts stated therein, and shall include such
of the following items as the Executive Director may require:

1.

A specification with particularity of the ground or grounds for the objection;
and failure to specify a ground for objection prior to the hearing shall
foreclose the objector from thereafter asserting such aground at the hearing;

A description of industrial processing and waste treatment operational
characteristics and outfall configuration in such detail as to permit an
evaluation of the character, kind and quantity of the discharges, both treated
and untreated, including the physical, chemical and biological properties of
any liquid, gaseous, solid, radioactive, or other substance composing the
dischargein whole or in part;

The thermal characteristics of the discharges and the level of heat in flow;

Information in sufficient detail to permit evaluation in depth of any in-plant
control or recovery process for which credit is claimed,

Thechemical and toxicological characteristicsincluding the processesand/or
indirect discharges which may be the source of the chemicals or toxicity;

Ananaysisof al the parametersthat may have an effect on the strength of the
waste or impinge upon the water quality criteria set forth in the Basin
Regulations, including a determination of the rate of biochemical oxygen
demand and the projection of afirst-stage carbonaceous oxygen demand,;

M easurements of the waste as closely as possible to the processes where the
wastes are produced, with the sample composited either continually or at
frequent intervals (one-half hour or, where permitted by the Executive
Director, one hour periods), so as to represent adequately the strength and
volume of waste that is discharged; and

Such other and additional specific technical data as the Executive Director
may reasonably consider necessary and useful for the proper determination of
awasteload allocation.

Protection of Trade Secrets, Confidential Information. No person shall be
required in such report to divulge trade secrets or secret processes. All information
disclosed to any Commissioner, agent or employee of the Commission in any report
required by these Rules shall be confidential for the purposes of Section 1905 of Title
18 of the United States Code which provides:
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"Whoever, being an officer or employee of the United States or of any department
or agency thereof, publishes, divulges, discloses, or makes known in any manner or
to any extent not authorized by law any information coming to him in the course of
his employment or official duties or by reason of any examination or investigation
made by, or return, report or record madeto or filed with, such department or agency
or officer or employee thereof, which information concerns or relates to the trade
secrets, processes, operations, style of work, or apparatus, or to the identity,
confidential statistical data, amount or source of any income, profits, losses, or
expenditures of any person, firm, partnership, corporation or association; or permits
any income return or copy thereof to be seen or examined by any persons except as
provided by law; shall be fined not more than $1,000 or imprisoned not more than
one year, or both; and shall be removed from office or employment. June 25, 1948,
C.645, 62 Stat. 791."

Failureto Furnish Report. The Executive Director may, upon five days notice to
the objector dismiss the request for a hearing as to any objector who failsto file a
complete report within such time as shall be prescribed in the Director's notice.

Informal Conference. Whenever the Executive Director deems it appropriate, he
may cause an informal conference to be scheduled between an objector and such
member of the Commission staff as he may designate. The purpose of such a
conference shall be to resolve or narrow the ground or grounds of the objections.

Consolidation of Hearings. Following such informal conferences as may be held,
to the extent that the same or similar groundsfor objectionsareraised by oneor more
objectors, the Executive Director may in his discretion and with the consent of the
objectors, cause a consolidated hearing to be scheduled at which two or more
objectors asserting that ground may be heard.
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ARTICLEG6

ADMINISTRATIVE AND OTHER HEARINGS

Section 2.6.1  Hearings Generally.

A.

Scope of Article. This article shall apply to contested cases required to be held
under Articles 3 and 5 of these regulations, to the conduct of other administrative
hearings involving contested casesand to proceedingswhich Commission regul ation
or the Commission directs be conducted pursuant to this article.

Definition of Contested Case. "Contested case' means a proceeding in which the
legal rights, duties, obligations, privileges, benefitsor other legal relationsof specific
parties are involved. Such a proceeding may involve personnel matters, project
applications and docket decisions but shall not extend to the review of any proposed
or adopted rule or regulation of the Commission.

Requests for Hearings. Any person seeking a hearing to review the action or
decision of the Commission or the Executive Director may request ahearing pursuant
to the provisions of this article provided such a request is received by the
Commission within thirty (30) days of the action or decision which isthe subject of
the requested hearing. Requests shall be submitted in writing to the Secretary of the
Commission and shall identify the specific action or decision for which ahearing is
requested, the date of the action or decision, theinterest of the person requesting the
hearing in the subject matter of the proposed hearing and a summary statement
setting forth the basis for objecting to or seeking review of the action or decision.
Any request filed more than thirty days after an action or decision will be deemed
untimely and such request for a hearing shall be considered denied unless the
Commission by unanimous vote otherwise directs. Receipt of requestsfor hearings,
pursuant to this article, whether timely filed or not, shall be submitted by the
Secretary to the Commissioners for their information.

Optional Joint Hearings. Whenever designated by a department, agency or
instrumentality of a signatory party, and within any limitations prescribed by the
designation, a Hearing Officer designated pursuant to this article may also serve as
aHearing Officer, examiner or agent pursuant to such additional designation and may
conduct joint hearings for the Commission and for such other department, agency or
instrumentality. Pursuant to theadditional designation, aHearing Officer shall cause
to be filed with the department, agency or instrumentality making the designation, a
certified copy of the transcript of the evidence taken before him and, if requested, of
his findings and recommendations. Neither the Hearing Officer nor the Delaware
River Basin Commission shall have or exercise any power or duty asaresult of such
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additional designation to decide the merits of any matter arising under the separate
laws of asignatory party (other than the Delaware River Basin Compact).

Schedule. The Executive Director shall cause the schedule for each hearing to be
listed in advance upon a'hearing docket' which shall be posted in public view at the
office of the Commission.

Notice of Hearing. Notice of any hearing to be conducted pursuant to this article
shall comply with the provisions of Section 14.4(b) of the Compact relating to public
notice unless otherwise directed by the Commission.

Authorization to Conduct Hearings.

Written Requests for Hearings. Upon receipt of a written request for a hearing
pursuant to thisarticle, the Executive Director shall review the record available with
regard to the action or decision for which a hearing is requested. Thereafter, the
Executive Director shall present the request for a hearing to the Commission for its
consideration. The Commission shall grant arequest for a hearing pursuant to this
articleif it determines that an adequate record with regard to the action or decision
is not available, the contested case involves a determination by the Executive
Director or staff which requires further action by the Commission or that the
Commission hasfound that an administrative hearingisnecessary or desirable. If the
Commission denies any request for a hearing in a contested case, the party seeking
such ahearing shall be limited to such remedies as may be provided by the Compact
or other applicable law or court rule.

Commission Directed Hearings. Thisarticle shall be applicableto any proceeding
which Commission regul ation or the Commi ssion directsbe conducted in accordance
with the provisions hereof.

Hearing Officer.

Generally. Hearings shal be conducted by one or more members of the
Commission, by the Executive Director, or by such other Hearing Officer as the
Chairman may designate, except as provided in paragraph B. below.

Wasteload Allocation Cases. In casesinvolving the allocation of the assimilative
capacity of astream:

1. The Executive Director shall appoint a hearing board of at |east two persons.
One of them shall be nominated by the water pollution control agency of the
state in which the discharge originates, and he shall be chairman. The board
shall have and exercise the powers and duties of a Hearing Officer;
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2. A quorum of the board for purposes of the hearing shall consist of two
members; and

3. Questions of practice or procedure during the hearing shall be determined by
the chairman.

Hearing Procedure.

Participation in the Hearing. In any hearing, the person requesting the hearing
shall be deemed an interested party and shall be entitled to participate fully in the
hearing procedure. Inaddition, any person whoselegal rights may be affected by the
decision rendered in acontested case shall be deemed an interested party. Interested
parties shall have the right to be represented by counsel, to present evidence and to
examine and cross-examine witnesses. I1n addition to interested parties, any persons
having information concerning a contested case or desiring to present comments
concerning the subject matter of the Hearing for inclusion in the record may submit
awritten statement to the Commission. Any interested party may request the right
to examine or cross-examine any person who submits a written statement. In the
absence of arequest for examination of such person, all written statements submitted
shall be included within the record and such statements may be relied upon to the
extent determined by the Hearing Officer or the Commission.

Power s of the Hearing Officer. The Hearing Officer shall:

1. Ruleupon offersof proof and the admissibility of evidence, regulatethe course
of the hearings, hold conferences for the settlement or simplification of
procedures or issues, and shall schedule submission of documents, briefs and
the time for the hearing.

2.  Cause each witness to be sworn or to make affirmation.

3. Limit the number of times any witness may testify, limit repetitious
examination or cross-examination of witnesses or the extent to which
corroborative or cumulative testimony shall be accepted.

4.  Excludeirrelevant,immaterial or unduly repetitiousevidence, but theinterested
parties shall not be bound by technical rules of evidence and al relevant
evidence of reasonably probative value may be received.

5. Require briefs and oral arguments to the extent determined necessary which

shall beincluded as part of the record unless otherwise ordered by the Hearing
Officer.
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Staff and Other Expert Testimony.

Presentation on Behalf of the Commission. The Executive Director shall arrange
for the presentation of testimony by the Commission's technical staff and other
experts, as he may deem necessary or desirable, to incorporate in the record or
support the administrative action, determination or decision which isthe subject of
the hearing.

Expert Witnesses. Aninterested party may submit inwriting to the Hearing Officer
thereport and proposed testimony of an expert witness. No expert report or proposed
testimony, however, shall be included in the record if the expert is not available for
examination unless the report and proposed testimony shall have been provided to
the Commission and all interested parties prior to the hearing and the Commission
and interested parties have waived the right of cross-examination.

The Executive Director may designatefor inclusionin therecord those records of the
Commission which the Executive Director deems relevant to a decision in a
contested case or to provide an understanding of applicable Commission policies,
regulations or other requirements relating to the issues in the contested case. The
designation of such Commission documentsshall be providedto all interested parties
prior to the hearing.

Record of Proceedings. A record of the proceedings and evidence at each hearing
shall be made by a qualified stenographer designated by the Executive Director.
Where demanded by the applicant, objector, or any other person who is a party to
these proceedings, or where deemed necessary by the Hearing Officer, thetestimony
shall betranscribed. Inthoseinstanceswhere atranscript of proceedingsismade, two
copies shall be delivered to the Commission. The applicant, objector, or other
persons who desire copies shall obtain them from the stenographer at such price as
may be agreed upon by the stenographer and the person desiring the transcript.

Assessment of Costs; Appeals.

Whenever a hearing is conducted under this article, the costs thereof, as herein
defined, shall be assessed by the Hearing Officer to the party requesting the hearing
unless apportioned between the interested parties where cost sharing is deemed fair
and equitable by the Hearing Officer. For the purposes of this section costs include
al incremental costs incurred by the Commission, including, but not limited to,
hearing examiner and expert consultants reasonably necessary in the matter,
stenographic record, rental of a hearing room and other related expenses.

Upon scheduling of amatter for hearing, the Secretary shall furnish to the applicant
and/or interested parties a reasonabl e estimate of the costs to be incurred under this
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section. The applicant and/or interested parties may be required to furnish security
for such costs either by cash deposit or by a surety bond of a corporate surety
authorized to do business in a signatory state.

An appeal of the assessment of costs may be submitted in writing to the Commission
within ten (10) days of the assessment. A copy of the appeal shall be filed with the
Secretary and served on all interested parties. Thefiling of said appeal shall not stay
the Hearing.

Findings, Report and Commission Review.

The Hearing Officer shall prepare areport of hisfindings and recommendations. In
the case of an objection to a waste load allocation, the Hearing Officer shall make
specificfindingsof arecommended all ocation which may increase, reduceor confirm
the Executive Director's determination. The report shall be served by personal
service or certified mail (return receipt requested) upon each party to the hearing or
itscounsel unlessall partieshavewaived service of thereport. Theapplicant and any
objector may file objections to the report within 20 days after the service upon him
of a copy of the report. A brief shall be filed together with any objections. The
report of the Hearing Officer together with objections and briefs shall be promptly
submitted to the Commission. The Commission may requireor permit oral argument
upon such submission prior to its decision.

The Executive Director, in addition to any submission to the Hearing Officer, may
also submit to the Commission staff comments upon, or aresponse to, the Hearing
Officer's findings and report and, where appropriate, a draft docket or other
recommended Commission action. Interested parties shall be served with a copy of
such submission and may have not less than ten (10) days to respond before action
by the Commission.

Action by the Commission.

The Commission will act upon the findings and recommendations of the Hearing
Officer pursuant to law.

Commission Counsel shall assist the Commission with its review of the hearing
record and the preparation of a Commission decision to the extent directed to do so
by the Chairman.

The determination of the Commission will be in writing and shall be filed together
with any transcript of the hearing, report of the Hearing Officer, objections thereto,
and all plans, maps, exhibits and other papers, records or documents relating to the
hearing. All such records, papers and documents may be examined by any person at
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the office of the Commission, and shall not be removed therefrom except temporarily
upon the written order of the Secretary after the filing of areceipt therefor in form
prescribed by the Secretary. Copies of any such records and papers may be madein
the office of the Commission by any person, subject to such reasonable safeguards
for the protection of the records as the Executive Director may require.

Appealsfrom Final Commission Action; Timefor Appeals.
Any party participating in a hearing conducted pursuant to the provisions of this
articlemay appeal any final Commission action. To betimely, such an appea must

be filed with an appropriate federa court, as provided in Article 15.1(p) of the
Commission's Compact, within forty-five (45) days of final Commission action.
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ARTICLE 7

PENALTIESAND SETTLEMENTSIN LIEU OF PENALTIES

Section 2.7.1 Scopeof Article. Thisarticle shall be applicable where the Commission shall
have information indicating that a person has violated or attempted to violate any provision of
the Commission's Compact or any of its rules, regulations or orders (hereafter referred to as
possible violator). For the purposes of this article person shall include person, partnership,
corporation, business association, governmental agency or authority.

2.17.2

2.7.3

274

Notice to Possible Violators. Upon direction of the Commission the Executive
Director shall, and in all other instances, the Executive Director may require a
possible violator to show cause before the Commission why apenalty should not be
assessed in accordance with the provisions of these Rules and Section 14.17 of the
Compact. Thenoticeto the possibleviolator shall: (a) set forth the date on which the
possible violator shall respond; and (b) set forth any information to be submitted or
produced by the possible violator.

The Record for Decision Making.

Written Submission. In addition to the information required by the Commission,
any possibleviolator shall be entitled to submit in writing any other information that
it desires to make available to the Commission before it shall act. The Executive
Director may require documents to be certified or otherwise authenticated and
statements to be verified. The Commission may also receive written submissions
from any other persons as to whether a violation has occurred and the adverse
consequences resulting from aviolation of the Commission's Compact or its rules,
regulations and orders.

Presentation tothe Commission. At thedate set inthe Notice, the possibleviolator
shall have the opportunity to supplement its written presentation before the
Commission by any oral statement it wishes to present and shall be prepared to
respond to any questions from the Commission or its staff or to the statements
submitted by persons affected by the possible violation.

Adjudicatory Hearings.

An adjudicatory hearing, which may be in lieu of or in addition to proceedings
pursuant to Section 2.7.3, at which testimony may be presented and documents
received shall not be scheduled unless: (1) the Executive Director determinesthat a
hearing is required to have an adequate record for the Commission; or (2) the
Commission directs that such a hearing be held.
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If an adjudicatory hearing is scheduled, the possible violator shall be given at least
14 days written notice of hearing date unless waived by consent. Notice of such a
hearing may be given to the general public and the press in the manner provided in
Section 14.4(b) of the Compact but may be waived by the Executive Director.

Except to the extent inconsistent with the provisions of this article, adjudicatory
hearings shall be conducted in accordance with the provisions of Article 2.6.3
through 2.6.7 (including 2.6.5.1 et seq.).

Assessment of a Penalty. The Executive Director may recommend to the
Commission the amount of the penalty to beimposed. Such arecommendation shall
be in writing and shall set forth the basisfor the penalty amount proposed. Based
upon therecord submitted to the Commission, the Commission shall decide whether
aviolation has occurred that justifies the imposition of apenalty pursuant to Section
14.17 of the Compact. If it is found that such a violation has occurred, the
Commission shall determine the amount of the penalty to be paid.

Factorsto be Applied in Fixing Penalty Amount.

Consideration shall be given to the following factorsin deciding the amount of any
penalty or any settlement in lieu of penalty:

1. Previousviolation, if any, of the Commission's Compact and regulations,
2. Whether the violation was unintentional or willful and deliberate;

3. Whether the violation caused adverse environmental consequences and the
extent of any harm;

4.  The costs incurred by the Commission or any signatory party relating to the
failure to comply with the Commission's Compact and regulations,

5. The extent to which the violator has cooperated with the Commission in
correcting theviolation and remediating any adverse consequencesor harm that
resulted therefrom; and

6.  Whether thefailureto comply with the Commission's Compact and regul ations
was economically beneficial to the violator.

The Commission retains the right to waive any penalty or reduce the amount of the

penalty should it determine that, after consideration of the factors in sub-paragraph
A. hereof, extenuating circumstances justify such action.
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Enfor cement of Penalties. Any penalty imposed by the Commission shall be paid
within 30 days or such further time period as shall be fixed by the Commission. The
Executive Director and Commission counsel are authorized to take such action as
may be necessary to assure enforcement of thisarticle. If aproceeding before acourt
becomes necessary, the action of the Commission in determining a penalty amount
shall constitute the penalty amount recommended by the Commission to be fixed by
the court pursuant to Section 14.17 of the Compact.

Settlement by Agreement in Lieu of Penalty. A possible violator may request
settlement of a penalty proceeding by agreement. If the Executive Director
determines that settlement by agreement in lieu of a penalty isin the best interest of
the Commission, hemay submit to the Commission aproposed settlement agreement
inlieu of apenalty. No settlement will be considered by the Commission unlessthe
possible violator has indicated to the Commission acceptance of the terms of the
agreement and the intention to comply with all requirements of the settlement
agreement including payment of any settlement amount within the time period
provided.

If the Commission determines not to approve a settlement agreement, the
Commission may proceed with a penalty action in accordance with this article.

Suspension or Modification of Penalty. The Commission may postpone the
imposition of apenalty or providefor reconsideration of the penalty amount imposed
pending correction of the condition that gave rise to the violation or pending a
satisfactory resolution of any adverse consegquences that resulted from the violation.
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ARTICLE 8

PUBLIC ACCESSTO RECORDSAND INFORMATION

Section 2.8.1 Policy on Disclosure of Commission Records. The Commission will make
the fullest possible disclosure of records to the public, consistent with the rights of individuals
to privacy, the property rights of persons in trade secrets and confidential commercia or
financia information, and the need for the Commission to promote frank internal policy
deliberations and to pursue its regulatory activities without disruption.

282
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Partial Disclosure of Records. If a record contains both disclosable and
nondisclosable information, the nondisclosable information will be deleted and the
remaining record will be disclosed unlessthe two are so inextricably intertwined that
it is not feasible to separate them or release of the disclosable information would
compromise or impinge upon the nondisclosable portion of the record.

Request for Existing Records.

Any written request to the Commission for existing records not prepared for routine
distribution to the public shall be deemed to be arequest for records pursuant to the
Freedom of Information Act, whether or not the Freedom of Information Act is
mentioned in the request, and shall be governed by the provisions of this part.

Records or documents prepared by the Commission for routine public distribution,
e.g., pamphlets, speeches, public information and educational materials, shall be
furnished free of charge upon request aslong as the supply lasts. The provisions of
this part shall not be applicable to such requests.

All existing Commission records are subject to routine destruction according to
standard record retention schedules.

Preparation of New Records. The Freedom of Information Act and the provisions
of this part apply only to existing records that are reasonably described in a request
filed with the Commission pursuant to the procedures herein established. The
Commission shall not be required to prepare new records in order to respond to a
request for information.

Indexes of Certain Records.

Indexes shall be maintained, and revised at least quarterly, for the following
Commission records:

1.  Fina opinions and orders made in the adjudication of cases,
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2.  Statementsof policy and interpretation adopted by the Commission and still in
force and not published in the Federal Register or official minutes of
Commission meetings; and

3. Administrative staff manuals and instructions to staff that affect members of
the public.

A copy of each suchindex isavailable at cost of duplication from the FOIA Officer.

FOIA Officer. The Executive Director shall designate a Commission employee as
the FOIA Officer. The FOIA Officer shall be responsible for Commission
compliance with the Freedom of Information Act and theseregulations. All requests
for agency records shall be sent in writing to:

FOIA Officer

Delaware River Basin Commission
P. 0. Box 7360

West Trenton, New Jersey 08628

Permanent File of Requests for Commission Records. The Commission shall
maintain a permanent file of all requests for Commission records and all responses
thereto, including alist of all records furnished in responseto arequest. Thisfileis
available for public review during working hours.

Filing a Request for Records.

All requests for Commission records shall be filed in writing delivered to the FOIA
Officer, or by mailing it to the Commission. The Commissionwill supply formsfor
written requests.

A request for Commission recordsshall reasonably describetherecordsbeing sought,
in a way that they can be identified and located. A request should include all
pertinent details that will help identify the records sought. A person requesting
disclosure of records shall be permitted an opportunity to review them without the
necessity for copying them where the recordsinvolved contain only disclosable data
and information.

1. If the description is insufficient to locate the records requested, the FOIA
Officer will so notify the person making the request and indicate the additional
information needed to identify the records requested.

2.  Every reasonable effort shall be made by the staff to assist in the identification
and location of the records sought.
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3. Inany situationinwhich it isdetermined that arequest for voluminous records
would unduly burden and interfere with the operations of the Commission, the
person making the request will be asked to be more specific and to narrow the
request, and to agree on an orderly procedure for the production of the
requested records.

Upon receipt of arequest for records, the FOIA Officer shall enter it in a public log
(which entry may consist of acopy of the request). Thelog shall state the date and
time received, the name and address of the person making the request, the nature of
the records requested, the action taken on the request, the date of the determination
letter sent pursuant to Section 2.8.9 B., the date(s) any records are subsequently
furnished, the number of staff-hours and grade levels of persons who spent time
responding to the request, and the payment requested and received.

A denial of arequest for records, in whole or in part, shall be signed by the FOIA
Officer. Thenameand title or position of each person who participated in the denial
of arequest for records shall be set forth in the letter denying the request. This
regquirement may be met by attaching alist of such individualsto the |etter.

Time Limitations.

All time limitations established pursuant to this section shall begin as of the time at
which a request for records is logged in by the FOIA Officer pursuant to
Section 2.8.8 C. An oral request for records shall not begin any time requirement.
A written request for records sent el sewhere within the Commission shall not begin
any time requirement until it is redirected to the FOIA Officer and is logged in
accordancewith Section 2.8.8 C. A request that isexpected to involve feesin excess
of $50.00 will not be deemed received until the requester is promptly notified and
agrees to bear the cost or has so indicated on his request.

Within ten working days (excepting Saturdays, Sundays, and legal public holidays)
after a request for records is logged by the FOIA Officer, the record shall be
furnished or a letter shall be sent to the person making the request determining
whether, or the extent to which, the Commission will comply with the request, and,
if any records are denied, the reasons therefor.

1. If al of the records requested have been located and afinal determination has
been made with respect to disclosure of all of the records requested, the letter
shall so state.

2. If dl of the records have not been located or afinal determination has not yet
been made with respect to disclosure of all of the records requested, the letter

-37-



shall state the extent to which the recordsinvolved shall be disclosed pursuant
to the rules established in this part.

3. Inthefollowing unusual circumstances, thetime for sending thisletter may be
extended by the Executive Director for up to an additional ten working days by
written notice to the person making the request setting forth the reasons for
such extension and the time within which a determination is expected to be
dispatched:

a.  The need to search for and collect the requested records from field
facilitiesor other establishmentsthat are separate from the Commission's
Headquarters.

b.  Theneed to search for, collect and appropriately examine a voluminous
amount of separate and distinct records which are demanded in asingle
request.

c. Theneed for consultation, which shall be conducted with all practicable
speed, with another agency having a substantial interest in the deter-
mination of the request or among two or more components of the
Commission having substantial subject-matter interest therein.

If any record is denied, the letter shall state the right of the person requesting such
records to appeal any adverse determination to the Executive Director of the
Commission. Such an appeal shall be filed within 30 daysfrom receipt of the FOIA
Officer's determination denying the requested information (where the entire request
has been denied), or from the receipt of any information made available pursuant to
the request (where the request has been denied in part). Within 20 working days
(excepting Saturdays, Sundays, and legal public holidays) after receipt of any appeal,
or any authorized extension, the Executive Director or his designee shall make a
determination and notify the appellant of his determination. If the appeal is decided
in favor of the appellant the requested information shall be promptly supplied as
provided in this part. If on appeal the denial of the request for recordsis upheld in
whole or in part, the appellant shall be entitled to appeal to the Commission at its
regular meeting. Intheevent that the Commission confirmsthe Executive Director's
denial the appellant shall be notified of the provisions for judicial review.

If the request for records will result in afee of morethan $25.00, the determination
letter under Section 2.8.9 (B.) shall specify or estimate the fee involved and may
require prepayment, aswell as payment of any amount not yet received asaresult of
any previous request, before the records are made available. If the feeisless than
$25.00, prepayment shall not be required unless payment has not yet been received
for records disclosed as aresult of a previous request.
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Whenever possible, the determination | etter required under Section 2.8.9B., relating
to arequest for recordsthat involves afee of less than $25.00, shall be accompanied
by the requested records. Where thisis not possible, the records shall be forwarded
as soon as possible thereafter. For requests for recordsinvolving afee of more than
$25.00, the records shall be forwarded as soon as possible after receipt of payment.

Fees.

Unless waived in accordance with the provisions of Section 2.8.11, the following
fees shall be imposed for production of any record pursuant to this part.

1.  Administrative Fees.
a.  Chargesfor administrative feesinclude staff time associated with:
(i) Processing FOIA requests,
(i) Locating and reviewing files,
(iii) Monitoring file reviews,
(iv) Generating computer records (electronic print-outs); and
(v) Preparing logs of records deemed non-public.

b.  Administrative charges will be calculated as follows. Administrative
chargeswill be billed to the requester per quarter hour following the first
quarter hour. These chargeswill bebilled at the current, hourly paygrade
rate (pro-rated for quarter hour increments) of the personnel performing
the service. Administrative charges will be in addition to any copying
charges.

c. Appointment Rescheduling/Cancellation — Requesters that do not
reschedul e or cancel appointmentsto view files at least onefull business
day in advance of the appointment may be subject to the administrative
chargesincurred by the Commission in preparing the requested records.
The Commission will prepare an itemized invoice of these charges and
mail it to the requester for payment.

2. Photocopying Fees - The following are charges for photocopies of public
records made by Commission personnel:

a  Standard Sized, Black and White Copies
The charge for copying standard sized, black and white public records
shall be $0.15 per printed page (i.e., single-sided copies are $0.15 and
double-sided copies are $0.30). This charge applies to copies on the
following standard paper sizes:
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(i) 85" x 11"
(i) 85" x 14"
(i) 11" x 17"

b.  Color Copies/Printouts

The charge for color copies or color printouts shall be as follows:

(i) 85"x11" - $1.00 per page

(i) 8.5" x 14" - $1.50 per page

(iii) 11" x 17" - $2.00 per page

(iv) Thechargefor al color copieslarger than 11" x 17" (including, but
not limited to: photographic imagery, GIS print-outs, and maps)
shall be calculated at the rate of $2.50 per square foot.

c.  Electronically Generated Records
Charges for copying records maintained in electronic format will be
calculated by the material costs involved in generating the copies
(including, but not limited to: magnetic tape, diskette, or compact disc
costs) and administrative costs.

d.  Other Copying Fees
The Commission, at itsdiscretion, may arrangeto have records copied by
an outside contractor if the Commission does not have the resources or
equipment to copy such records. In this instance, the requester will be
liable for payment of these costs.

3.  Forwarding material to destination. Postage, insurance, and special fees will
be charged on an actual cost basis.

No charge shall be made for the time spent in resolving legal or policy issues or in
examining records for the purpose of deleting nondisclosable portions thereof.

Payment shall be made by check or money order payable to "Delaware River Basin
Commission” and shall be sent to the FOIA Officer.

Waiver of Fees.
No fee shall be charged for disclosure of records pursuant to this part where:

1. Therecordsarerequested by acongressional committee or subcommitteeor the
Genera Accounting Office.

2. Therecords are requested by an agency of a signatory party.
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3. Therecords are requested by a court of competent jurisdiction.
4. Therecordsarerequested by astate or government having jurisdiction thereof.

No fee shall be charged if arecord requested is not found or for any record that is
totally exempt from disclosure.

Exempt Information. The following materials and information covered by this
subpart shall be exempt from disclosure; that is, information that is:

related solely to the internal personnel matters of the Commission;
specifically exempted from disclosure by statute;

trade secrets and commercial or financial information obtained from a person and
privileged or confidential. (For purposes of this section atrade secret may consist of
any formula, pattern, device, or compilation of information which is used in one's
businessand which giveshim an opportunity to obtain an advantage over competitors
who do not know or useit. Commercia or financial information that is privileged
or confidential means valuable data or information which is used in one's business
andisof atypecustomarily held in strict confidence or regarded asprivileged and not
disclosed to any member of the public by the person to whom it belongs.);

inter-agency or intra-agency memorandums or letters other than purely factual
compilations, which would not be available by law to a party other than an agency
in litigation with the Commission;

personnel and medical filesand similar filesthe disclosure of whichwould constitute
aclearly unwarranted invasion of personal privacy; and

investigatory records compiled for law enforcement purposes, but only to the extent
that the production of such recordswould (1) interferewith enforcement proceedings,
(2) depriveaperson of aright toafair trial or animpartial adjudication, (3) constitute
an unwarranted invasion of personal privacy, (4) disclose the identity of a
confidential source, (5) disclose investigative techniques and procedures, and (6)
endanger the life or physical safety of law enforcement personnel.

Segregable Materials. Any reasonably segregable portion of a record shall be

provided to any person requesting such record after del etion of theportionswhich are
exempt under this subpart, except as provided in Section 2.8.2.
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Data and Information Previously Disclosed to the Public. Any Commission
record that is otherwise exempt from public disclosure pursuant to this part is
available for public disclosure to the extent that it contains data or information that
have previously been disclosed in alawful manner to any member of the public, other
than an employee or consultant or pursuant to other commercia arrangements with
appropriate safeguards for secrecy.

Discretionary Disclosur e by the Executive Director.

The Executive Director may, in hisdiscretion, disclose part or all of any Commission
record that is otherwise exempt from disclosure pursuant to thispart. The Executive
Director shall exercise his discretion to disclose such records whenever he
determines that such disclosureisin the public interest, will promote the objectives
of the Commission, and is consistent with the rights of individuals to privacy, the
property rights of persons in trade secrets, and the need for the Commission to
promote frank internal policy deliberations and to pursue its regulatory activities
without disruption.

Discretionary disclosure of a record pursuant to this section shall invoke the
requirement that the record shall be disclosed to any person who requestsit pursuant
to Section 2.8.8, but shall not set a precedent for discretionary disclosure of any
similar or related record and shall not obligate the Executive Director to exercise his
discretion to disclose any other record that is exempt from disclosure.

Disclosureto Consultants, Advisory Committees, Stateand L ocal Gover nment
Officials, and Other Special Government Employees. Data and information
otherwise exempt from public disclosure may be disclosed to Commission
consultants, advisory committees, state and local government officials, and other
specia government employees for use only in their work in cooperation with the
Commission. Such persons are thereafter subject to the same restrictions with
respect to the disclosure of such data and information as any other Commission
employee.

Disclosure to Other Federal Government Departments and Agencies. Any
Commission record otherwise exempt from public disclosure may be disclosed to
other Federal government departments and agencies, except that trade secrets may
be disclosed only to adepartment or agency that has concurrent jurisdiction over the
matter and separate legal authority to obtain the specific information involved. Any
disclosure under this section shall be pursuant to an agreement that the record shall
not be further disclosed by the other department or agency except with the written
permission of the Commission.
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Disclosure in Administrative or Court Proceedings. Data and information
otherwise exempt from public disclosure may be revealed in Commission
administrative or court proceedings where the data or information arerelevant. The
Commission will request that the data or information be held in cameraand that any
other appropriate measures be taken to reduce disclosure to the minimum necessary
under the circumstances.

Disclosure to Congress. All records of the Commission shall be disclosed to
Congress upon an authorized request.
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ARTICLE9

GENERAL PROVISIONS

Section 2.9.1 Definitions. For the purposes of these regulations, except as the context may
otherwise require:

A. All words and phrases which are defined by Section 1.2 of the Compact shall have

292

293

294

295

the same meaning herein.

Words and phrases which are defined by the Administrative Manual - By-laws,
Management and Personnel (Section 1-3) shall have the same meaning for the
purposes of these regulations.

"Application” shall mean arequest for action by the Commissioninany writtenform,
including without limitation thereto, a letter, referral by any agency of a signatory
party, or an official form prescribed by the Commission; provided that whenever an
official form of application has been duly required, an application shall not be
deemed to be pending before the Commission until such time as such form, together
with the information required thereby, has been completed and filed.

"Applicant” shall mean any sponsor or other personwho has submitted an application
to the Commission.

"Sponsor” shall mean any person authorized to initiate, construct or administer a
project.

Supplementary Details. Forms, procedures and supplementary information, to
effectuate these regulations, may be provided or required by the Executive Director
asto any hearing, project or class of projects.

Waiver of Rules. The Commission may, for good cause shown, waive rules or
require additional information in any case.

Construction. These regulations are promulgated pursuant to Section 14.2 of the
Compact and shall be construed and applied subject to all of thetermsand conditions
of the Compact and of the provisions of Section 15.1 of Public Law 87-328, 75 Stat.
688.

Effective Date. These regulations shall take effect immediately upon publication
and filing pursuant to law.
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